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satisfied by the matching and em-
ployee contribution portions of the
plan (regardless of whether the other
plans or portions of plans also satisfy
the requirements necessary to apply
the special rule in §1.414(r)-1(c)(2)(ii)).
Conversely, if an employer is treated as
operating qualified separate lines of
business under section 414(r) in accord-
ance with §1.414(r)-1(b) for purposes of
applying section 410(b), and does not
apply the special rule for employer-
wide plans in §1.414(r)1-(c)(2)(ii) to ei-
ther the matching or employee con-
tribution portions of the plan, then the
requirements of this section, section
401(m) and §1.401(m)-2 must be applied
on a qualified-separate-line-of-business
rather than an employer-wide basis to
all of the plans or portions of plans
taken into account in determining
whether those requirements are satis-
fied by the matching and employee
contribution portions of the plan (re-
gardless of whether one or more of the
other plans or portions of plans is test-
ed under the special rule §1.414(r)-
1(c)(2)(ii)). This requirement applies
solely for purposes of determining
whether the requirements of this sec-
tion, section 401(m), and §1.401(m)-2 are
satisfied by the matching and em-
ployee contribution portions of the
plan. The rules of this paragraph are il-
lustrated by the following example.

Example. (i) Employer A maintains a prof-
it-sharing plan that includes a cash or de-
ferred arrangement in which all of the em-
ployees of Employer A are eligible to partici-
pate. Under the profit-sharing plan, each
$1.00 of elective contributions under the cash
or deferred arrangement is matched by $0.50
of employer contributions. Employer A is
treated as operating qualified separate lines
of business under section 414(r) in accordance
with §1.414(r)-1(b) for purposes of applying
section 410(b). However, Employer A applies
the special rule for employer-wide plans in
§1.414(r)-1(c)(2)(ii) to the portion of its
profitsharing plan that consists of matching
contributions. Employer A makes qualified
nonelective contributions to the profit-shar-
ing plan for the 1995 plan year.

(ii) Under these facts, the requirements of
sections 401(a)(4) and 410(b) must be applied
on an employer-wide rather than a qualified-
separate-line-of-business basis in deter-
mining whether these qualified nonelective
contributions (and any elective contribu-
tions under the cash or deferred arrange-
ment) satisfy the requirements of §1.401(m)-
1(b)(5), and thus whether they may be taken
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into account under the actual contribution
percentage test. Thus, in order for the non-
elective contributions to be used to satisfy
the actual contribution percentage test, both
(1) the total amount of nonelective contribu-
tions under the profit-sharing plan, includ-
ing the qualified nonelective contributions
to be used to satisfy the actual contribution
percentage test, and (2) the total amount of
nonelective contributions under the profit-
sharing plan, excluding the qualified non-
elective contributions to be used to satisfy
the actual contribution percentage test,
must satisfy the requirements of section
401(a)(4) on an employer-wide basis. Further,
in order for any elective contributions under
the cash or deferred arrangement to be used
to satisfy the actual contribution percentage
test, the total amount of elective contribu-
tions, including any treated as matching
contributions under the actual contribution
percentage test, must satisfy the require-
ments of section 401(k)(3) on an employer-
wide basis. Of course, in order for the profit-
sharing plan to satisfy section 401(a), it must
still satisfy sections 410(b) and 401(a)(4) on a
qualified-separate-line-of-business basis.

(d) Examples. The provisions of para-
graphs (a) through (c) of this section
are illustrated by the following exam-
ples. Assume in each case that the em-
ployer is a corporation, and that the
employer’s taxable year and plan year
are the calendar year. Also assume
that the employee contributions, elec-
tive contributions, matching contribu-
tions and qualified nonelective con-
tributions meet the applicable require-
ments of sections 401(a)(4) and 410. For
methods to be used to correct excess
aggregate contributions, see paragraph
(e) of this section.

Example 1. (i) Employer LL maintains a prof-
it-sharing plan providing for voluntary em-
ployee contributions. L does not maintain a
plan that includes a cash or deferred ar-
rangement. For the 1988 plan year, the ac-
tual contribution percentages (ACPs) for the
highly compensated employees and non-
highly compensated employees are shown in
the following chart:

Actual contribu-
tion percentage

10
5

Highly compensated
Nonhighly compensated ....

(ii) This plan fails to qualify under either
of the tests of section 401(m)(2)(A) because
the ACP for highly compensated employees
is more than 125 percent of the ACP for non-
highly compensated employees, and exceeds
the ACP for the nonhighly compensated em-
ployees by more than two percentage points.
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L must either reduce the ACP for the highly
compensated employees to seven percent (to
satisfy the 200 percent/two percentage point
test) or increase the ACP of the nonhighly
compensated employees to eight percent (to
satisfy the 125 percent test).

Example 2. (i) Employer M maintains a plan
under which each dollar of employee con-
tributions is matched with $.50 of employer
contributions. M maintains no other plan.
For the 1988 plan year, the average percent-
age of compensation contributed to the plan
for the employees is shown in the following
chart:

Employee | Matchin
cor.?tril)),u- contribug—; A(t::iLll)?Jlti((:)?ln-
tions tions
(percent) | (percent) percentage
Highly compensated .... 10 5 15
Nonhighly com-
pensated .................. 5 25 7.5

(ii) This plan fails to satisfy either of the
tests of section 401(m)(2)(A). Employer M
must either reduce the actual contribution
percentage of the highly compensated em-
ployees to 9.5 percent (to satisfy the 200 per-
cent/two percentage point test) or increase
the actual contribution percentage of the
nonhighly compensated employees to 12 per-
cent (to satisfy the 125 percent test).

Example 3. (i) Employer N maintains a plan
that contains a cash or deferred arrangement
and permits employee contributions. Em-
ployer N includes elective contributions in
compensation as permitted under §1.414(s)-
1(c)(4)(d@). See §1.401(k)-1(g)(2)(i). For the 1988
plan year, the average percentages of com-
pensation contributed to the plan by the
highly compensated and nonhighly com-
pensated employees as elective contributions
and employee contributions are shown in the
chart below. Elective contributions meet the
requirements of paragraph (b)(5) of this sec-
tion.

Elective Con- Employee
tributions Contributions

(percent) (percent)
Highly compensated .......... 10 10
Nonhighly compensated .... 10 6

(ii) The plan fails to meet the require-
ments of section 401(m) because the actual
contribution percentage (ACP) of highly
compensated employees is more than 125 per-
cent of the ACP of the other employees, and
exceeds the ACP of the other employees by
more than two percentage points.

(iii) The plan provides that elective con-
tributions made by nonhighly compensated
employees may be used to meet the require-
ments of section 401(m) to the extent needed
under that section. Under this provision, the
plan uses elective contributions equal to two
percent of the compensation of the non-
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highly compensated employees in the ACP
test. After this adjustment, the actual defer-
ral percentages (ADPs) and ACPs are as fol-
lows:

ADP (percent) | ACP (percent)

Highly compensated .......... 10 10
Nonhighly compensated .... 8 8

(iv) The ACP of the highly compensated
employees meets the requirements of section
401(m)(2)(A)(1) because it is 125 percent of
that for nonhighly compensated employees.
The ADP of the highly compensated employ-
ees similarly satisfies the 125 percent test.
The plan would also meet the requirements
of section 401(m) if all elective contributions
were used in the ACP test. This is because
the ACP for the highly compensated employ-
ees (20 percent) would be 125 percent of the
ACP for the nonhighly compensated employ-
ees (16 percent).

Example 4. (i) Employer P maintains a plan
that includes a cash or deferred arrange-
ment. Elective contributions, qualified non-
elective contributions (QNCs), employee con-
tributions, and matching contributions are
made to the plan. Employer P includes elec-
tive contributions in compensation as per-
mitted under §1.414(s)-1(c)(4)(i). The elective
contributions and QNCs meet the require-
ments of paragraph (b)(5) of this section. For
the 1989 plan year, the QNCs, elective con-
tributions, and employee and matching con-
tributions, expressed as a percentage of com-
pensation, are shown in the following table:

Em-
Elective ployee/
QNCs Contribu- | Matching
(percent) tions Contribu-
(percent) tions
(percent)
Highly compensated ...... 3 5 6
Nonhighly compensated 3 4 2

(ii) The elective contributions meet the
test of section 401(k)(3)(A)(ii). The employee
and matching contributions, however, do not
meet the actual contribution percentage
(ACP) test. P may not use any QNCs of the
nonhighly compensated employees to meet
the ACP test because the remaining QNCs
would discriminate in favor of the highly
compensated employees. However, P could
make additional QNCs or matching contribu-
tions of two percent of compensation on be-
half of the nonhighly compensated employ-
ees. Alternatively, P could treat all QNCs for
all employees and elective contributions
equal to one percent of compensation for
nonhighly compensated employees as match-
ing contributions and make additional QNCs
of 1.2 percent of compensation on behalf of
nonhighly compensated employees. The
ACPs for highly and nonhighly compensated
employees would then be nine percent and 7.2
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